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CARLSON, JUSTICE, FOR THE COURT:
1. ThisCourt'sprior opinion iswithdravn, and this opinion is subdtituted therefor.
2. OnMarch 21,1997, Curtis Giovanni Howerswasindicted in Montgomery County for the cpitd
murder of Dearick "BoBo" Stewart. Howers was dso separatdy indicted for the cgpitd murder of three
other victims, Bertha Tardy, Carmen Righy and Robert Golden. The State arigindly filed a mation to

consolidete the four caseswithout oppogition from Howershut, it later withdrew the motion. Howersthen



moved to have the four trids consolidated, but the trid court denied hismation. After achange of venue
to the Circuit Court of Lee County, Howers was convicted and sentenced to deeth for the murder of
Bertha Tardy on October 17, 1997. Ongpped, thisCourt reversed and remanded the casefor anew trid.
Flowersv. State, 773 So. 2d 309 (Miss. 2000) ("Flowers ™). Admittedly, in the case sub judice, the
State did not have the benefit of our decsonin Flowers| beforethetria concerning the deeth of Derrick
Stewart was commenced.

13.  Thecaseaubjudicewassa for trid on Sgptember 14, 1998. However, during voir direit became
goparent that afair andimpartia jury could not beimpanded. Asaresult, thetrid court granted Howers's
renewed mationfor change of venueand changed the venueto the Circuit Court of the Frst Judidd Didrict
of Harrison County. Thetrid proceeded before the jury on March 22, 1999. On March 30, 1999, the
jury returned averdict of guilty. A sentencing hearing was hdld, and, on March 31, 1999, thejury imposed
the death pendty. After Howerssmationsfor ajudgment notwithstanding theverdict, or inthe dternetive,
anew trid were denied, Howerstimely filed a notice of apped before this Court. The execution of the
desth sentence was Sayed pending appedl.

FACTS

4. Onduly 16, 1996, Sam Jones, J., received atd ephonecdl from BerthaTardy, theowner of Tardy
Furniture Company (Tardy’s) in Winong, asking him to come to the dore to indruct two new employees
onloading and unloading furniture. Jonestedtified hearived & thegore" somewheredoseto around” 9:30
am. Upon hisarivd, Jones discovered the body of Derrick Stewart and three other Tardy employees.
Jones ran to anearby busnessand asked an employeeto cal the policeand anambulance. WinonaChief

of Palice Johnny Hargrove responded to the cdll, and upon his arrivd, he immediatdy cdled for backup



and anambulance. Chief Hargrove aso contacted the Didrict Attorney's Office, the Mississppi Highway
Sdety Pardl and the Missssppi Crime Leb.

mB.  Sewat wasfound to dill be breething, so he was trangported to the locd hospitd; however, he
subsequently died on July 23, 1996.

6.  During theinvedigation it was determined that the gunshat wound which eventudly killed Stewart
was conggent with a.380 cdliber wegpon. Doyle Smpson, Howerssunde, reported a.380 pistol solen
from his car on the day of themurders. A witness placed Howers a Smpson's car early on the morning
of the murder. Howers was questioned on the afternoon of the murders and consented to a gunshot
residue test, but he was not detained at thet time. Howers moved to Texas a the end of Septermnber, but
after further investigation had been completed, hewas arrested and brought back to Missssppi. TheState
elected to indict Howers separately on four charges of cgpitd murder. The dircuit court judge denied
Howerss mation to consolidate the four separate causes.

7.  Attrid the State cdled nineteen witnesses to testify during its case in chief. Mdissa Schoenewas
the State's firg witness.  Schoene, a certified crime scene andys with the Missssppi Crime Lab,
recovered abullet projectile, abullet projectilefragment and two bullet casngsfor a.380 cdliber autometic
pistal in the area where Stewart's body was found. Further balistics tests proved thet the .380 cdiber
autometic pistal usad to kill Stewart be onged to Doyle Simpson.

8.  Doyle Smpson, Howerss unde, tetified his gun was golen the moming of July 16 from his car
a the Angdica Factory where hewas employed @ thetime. He tedtified he went to work a 6:15 am.,
and the pigal was in his glove compartment; however, when he gat in his car to pick up lunch a

agoproximetey 11:00 am., the pistol wasgone. Katherine Show, an employee a Angdlica, tedtified thet



she saw Howers'"laying on the front end of Doyle Smpson'scar” between 7:15 and 7:30 am. themorning
of July 16.

9.  ChigfHargroveidentified photogrgphsshowing bloody footprintsthat wereobtained fromthecrime
scene. Barry Eskridge, owner of MedStat Ambulance Searvice, found ashoetrack next to Stewart'sbody.
Because Sam Jones gated he did not remember seaing the track whenheentered the storeinitialy, Chief
Hargrove and Eskridge checked the footwear of dl personnd a the scene. Both men tedtified that no
footwear a the scenewas conggent with theshoetrack. Thefootprintsat the scenewerelater determined
to be conggent with FlaGrant Hill 5ze 10%2tennisshoes, the same szeasworn by Howers: A Grant Hill
Hla shoe box, sze 10%, was recovered from the home of Howerss girlfriend, Connie Moore.

110.  Since Howers hed previoudy been employed a Tardy's, he wasinterviewed on the afternoon of
Juy 16 by Jack Mathews, a Missssppi Highway Patral investigetor. Mathews testified that Howers
stated hewas gaying with hisgirlfriend, ConnieMoore, and babysitting her childrenthat morning. Howers
told investigetors the only places he had been thet morning were his Sser's house on Dennis Strest and a
conveniencestore, Kdly's Stop and Go, on Highway 51. Howersconsented to agunshot resduetest. The
test came back pogtivefor "one single partide’ of gunshot resdue

f11. During questioning, Howerstold the invedtigators that he sarted working & Tardy's on June 29,
but he did not return to work after July 3. He sated that on July 3, 1996, some batteries, which he had
picked up for Mrs Tardy, fdl off the back of the truck he was driving and were damaged. Howerstold
investigetors that dthough Mrs. Tardy hed him respongible for the batteries, he and Mrs. Tardy did not
have any problems and there was no argument betweenthem regarding the batteries. Howers aso Sated
Mrs Tardy loaned him thirty dollars on July 3 but would nat give him the rest of his paycheck becauseit

was used to pay for the damaged batteries.



112. RoxanneBdlard, BethaTardy'sdaughter, testified tothenorma operating proceduresof thestore,
Sheidentified a"daily check-up sheet" and testified that based on thedocument, therewas $400inthe cagh
drawer on July 16. Jack Mathews later testified that when he observed the cash drawer on July 16, it
contained no hills. Later $255 was discovered in the home of Connie Moore, Howerss girlfriend.
Howerswas living with Moore a the time of the murder.

113. The State was able to place Howers a the scene of the crime by the tetimony of severd
witnesses. Charles Callinstedtified thet he saw two men acrossthe dtreet from the gorearound 10:00 am.
Callins gated thet one of these men was Howers. Another witness, Clemmie Heming, dso tedified thet
she saw Howersrunning from the gore on the morning of July 16. Heming tedtified thet Roy Harrisdrove
her to Tardy’ sonthe morming of July 16 to pay her furniturebill, but shedid not gointo pay it becauseshe
was not feding well. Parida Hollman, who aso sawv Howers the morning of the murders, testified thet
when she saw Howers, he was wearing Hlatennis shoes

14. After the Sae's casein-chief, the defense moved for a directed verdict, and the trid judge
overruled the mation. During the defendant’s case-in-chief, Roy Harris tedtified thet he had seen aman
running in downtown Winonaa about 9:00 am. on themorning of July 16, but Clemmie Heming was nat
withhim & thetime Harris tedtified that dmost an hour later, Heming asked him to take her to Tardy's
but before they reached the store, she changed her mind and asked himto take her to her mother'shouse
instead.

115.  Tofurther refute Heming'stesimony placing Howers a Tardy’s on the morning of the murders
the defense presented the testimony of three witnesses who tedtified that Heming hed not seen Howers
running from Tardy Furniture. Latarsha Blissat and Stacey Wright, Heming's cousing, both tettified thet

Heming admitted to them thet shehad not seen Howersrunning fromthegore. Heming'ssser, May Ella



Heming, tedtified that when Clemmie Heming arrived a her house on the morning of the murders afriend
care to tdl them Mrs Tardy had been killed. Mary Ella Heming further testified that she and her Sgter
went down to Tardy’s but that Clemmie Heming never mentioned anything about having seen Howers
ealier that morming.

116. After thedefenserested, the State submitted rebuttal testimony. At thispoint the Saterested, and
the casewent to the jury.

117.  OnMarch 30, 1999, thejury returned averdict of guilty. A sentencing hearing was hdd, and, on
March 31, 1999, the jury returned the verdict of death finding, just asthe jury had in Flowers |, two
aggravaors.

1) The capitd offense was committed for pecuniary gain during the course of an amed
robbery, and

2) The Defendant knowingly creeted a greet risk of degth to many persons

On April 9, 1999, Howersfiled hismoation for aJNOV or, in the dternative, for anew trid. A
hearing was held on the mations, and on June 21, 1999, the trid court denied the pogt-trid motions. On
Augud 18, 1999, Howerstimdly filed anatice of gpped before this Court and raisesthe following issues

l. WHETHER FLOWERSWASDENIED HISFUNDAMENTAL AND
CONSTITUTIONAL RIGHT TO A FAIR TRIAL BY THE
ADMISSION OF EVIDENCE AND ARGUMENT OF OTHER
CRIMES AND WHETHER THE TRIAL COURT COMMITTED
REVERSIBLE ERROR BY FAILING TO CONDUCT THE
REQUISITE RULE 403 BALANCING TEST.

Il. WHETHER FLOWERSWASDENIED HISFUNDAMENTAL AND
CONSTITUTIONAL RIGHT TO A FAIR TRIAL DUE TO
PROSECUTORIAL MISCONDUCT.

.  WHETHER THE TRIAL COURT COMMITTED REVERSBLE
ERRORDURING THESENTENCINGHEARINGBY FAILINGTO
ANSWER THE JURY'SQUESTION.



V.  WHETHERFLOWERSWASDENIEDHISRIGHT TOEFFECTIVE
ASSISTANCE OF COUNSEL INVIOLATIONOF THE SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTIONAND ARTICLE 3,SECTIONS14AND 26 OF THE
MISS SSIPPI CONSTITUTION.

V. WHETHER FLOWERSWASDENIED HISFUNDAMENTAL AND
CONSTITUTIONAL RIGHT TO A FAIR TRIAL BY THE TRIAL
COURT'SPREJUDICIAL COMMENT BEFORE THE JURY.

VI. WHETHER THE TRIAL COURT COMMITTED REVERSBLE
ERROR BY OVERRULING FLOWERSSOBJECTIONSTO THE
OPINION AND HEARSAY TESTIMONY OF JOE ANDREWS.

VIl. WHETHERTHE EVIDENCE WASINSUFFICIENT TO SUPPORT
FLOWERS'S CONVICTION OF CAPITAL MURDER AND THE
VERDICT OF DEATH.

VIIl. WHETHER FLOWERSWASDENIED HISFUNDAMENTAL AND
CONSTITUTIONAL RIGHT TOAFAIR SENTENCING HEARING
BY THE SUBMISSION OF THE "GREAT RISK OF DEATH TO
MANY PERSONS' AGGRAVATING CIRCUMSTANCE.

IX. WHETHER THE TRIAL COURT VIOLATED FLOWERSS
RIGHTS SECURED BY THE EIGHTH AMENDMENT TO THE
UNITED STATES CONSTITUTION AND MISSISSIPPI LAW BY
THE SUBMISSION OF AN ANTI-SYMPATHY SENTENCING
INSTRUCTION.

X. WHETHER FLOWERSWASDENIED HISFUNDAMENTAL AND
CONSTITUTIONAL RIGHT TO A FAIR TRIAL BY THE
CUMULATIVE EFFECT OF THE MATTERS ADDRESSED
ABOVE.

118.  Upon meticulous review of the record and condderation of the gpplicable law, this Court is
absolutdy compdled to find thet, asin Flowers |, the State employed a tactic or trid Srategy of trying
Howers for dl four murders during this trid for which he was indicted only for the murder of Derrick
Sewart. Evidenceof the other victimswas admitted through photographs, diagramsand other testimony,

whichwas naither relevant nor necessary to provethe States case-in-chief againgt Howersfor the murder



of Stewat. By using thistactic or trid Srategy, the State improperly prgudiced the jury and denied
Howers hisfundamentd right to afair trid. Wetherefore hold Howersdid not recaive afarr trid, and we
reverse and remand for anew tridl.

119. Aswedsohddin Flowers I, we further find thet the prosecutor repestedly argued factsnot in
evidence.  This occurred during the cross-examinaion of severd witnesses and during the dodng
arguments of both the didrict attorney and the assstant didrict attorney. The tesimony of expert witness,
Joe Andrews, was dso improperly admitted by the circuit court, asit was hearsay. For these additiond
reasons, we mugt do reverse and remand for anew trid. Findly, aswe likewisefound in Flowers |,
there was an accumulation of errors which warrant reversal. Inasmuch asthis Court isreversang this case
for the reesons thusfar Sated, thereisno need to discuss the other assgnments of error as o asserted by
Howers

DISCUSSION

120. The gandard for this Court's review of an goped from a capitd murder conviction and degth
sentenceis abundantly dear. On gpped to this Court, convictions upon indictmentsfor capitd murder and
sentences of desth must be subjected to "heightened sorutiny.” Balfour v. State, 598 So. 2d 731, 739
(Miss. 1992) (citing Smith v. State, 499 So.2d 750, 756 (Miss. 1986); West v. State, 485 S0.2d 681,
685 (Miss 1985)). Under this method of review, dl doubts are to be resolved in favor of the accused
because "what may be harmless eror in a case with less a sake becomes reversble error when the
pendlty isdeath.” 1d. (Quating I rving v. State, 361 S0.2d 1360, 1363 (Miss. 1978)). Seealso Fisher

v. State, 481 So.2d 203, 211 (Miss. 1985).



l. WHETHER FLOWERSWASDENIED HISFUNDAMENTAL AND
CONSTITUTIONAL RIGHT TO A FAIR TRIAL BY THE
ADMISSION OF EVIDENCE AND ARGUMENT OF OTHER
CRIMES AND WHETHER THE TRIAL COURT COMMITTED
REVERSBLE ERROR BY FAILING TO CONDUCT THE
REQUISITE RULE 403 BALANCING TEST.

121.  Acocording to Howers, the State presented evidence and testimony throughout the trid in clear
vidaionof theMissssppi Rulesof Evidence. (Seespecdificdly Miss R. Evid. 401-404(b)). Howers, who
wasindicted on four sgparate counts of murder, arguesthat the Sateleft theissuesrdevant to the Stewart
indidment with "reckless abandon” and presented an overwhdming amount of evidence and testimony
regarding the ather three victims. Howers dams, aswasthe casein Flowers |, thet he was denied his
fundamentd right to afar trid dueto the prosecution'stacticsand trid drategy. The Sate arguesthe case
sub judice is dearly disinguisheble from Flowers | and dl evidence admitted was necessary to the
prosecutionof itscase. The State daimsahigher burden of proof was placed on it because this case was
purdy drcumdantia.

22.  "Incrimind procedures, due process requires, among other things, that acrimina prosecution be
conducted according to established crimind procedures”” Mackbeev. State, 575 So. 2d 16, 24 (Miss.
1990). "To edablish those procedures this Court has promulgated the Missssppi Rules of Evidenceto
guidethe admisson of rdevant evidence” 1d. See Miss. R. Evid. 401, 402.

f23. Our Missssppi Rules of Evidence were judicidly enacted and adopted by this Court by order
dated September 24, 1985, which order Sated, inter dia, that these rules “govern[ed] dl proceedingsin
any action had on or after January 1, 1986,” in the courts of this Stlate. While these rules are obvioudy
paiterned after the Federd Rules of Evidence, they are do a codification of long-standing and wll-

esablished Missssppi case law rdaing to admisshility of evidence: By now, these rules and our



interpretation of these rules are hardly amydery to the lavyers practicing in our Sate courts At thetime
thet Howerswent on trid in Guifport, in March of 1999, these ruleswere in their fourteenth yeer of life
24. As noted above, while these rules “guide the admisson of rdevant evidence” evenrdevant
evidence may not be admissble "if its probetive vaue is subgtantidly outweighed by the danger of unfar
prgudice” Miss R. Evid. 403. One areain which rdevant evidence may beexduded isintheadmission
of evidence of other crimes, wrongs or acts Miss. R. Evid. 404(b). However, an exception to the
inadmissihility of evidence of ather arimes may occur when the purpose of admissionisfor the purpose of
establishing "moative, opportunity, intent, preparation, plan, knowledge, idertity, or absence of mistake or
accident.” Miss. R. Evid. 404(b).

125. "BEvenwhen ather-crimes evidence is admissble under M.R.E. 404(b), it must pass through the
‘ultimete filter' of M.RE. 403" Smith v. State, 656 So. 2d 95, 9 (Miss 1995) (citing Jenkins v.
State, 507 S0.2d 89, 93 (Miss. 1987)). "Furthermore, thejury must beinformed asto thelimited purpose
for which they are dlowed to congder the other-crimes evidence. This cannot be accomplished if ‘its
probative vaue is subdantialy outweighed by the danger of unfair prgudice, confuson of the issues o
mideading thejury.” 1 d. (quating Jenkins, 507 So. 2d at 93).

126. Howersrecognizes the exceptionsto the rules of evidence, but he argues the State "engaged in
tactical overkill" by ther totd disregard for whether the evidence introduced was rdevant, or even
necessary, to prove the dements of the Stewart indictment.

127.  Although Howers was indicted separately for each of the four murders, there were repested
occurrences of the introduction of evidence of the other three victims. The State began with an opening

datement which could have been presented (though not properly) a any of the trids involving the Tardy

10



Fumniture murders. The Didrict Attorney began his argument by stating four individuals were working &
Tardy Furniture the day of the murders. He then wertt into detail about eech employes:

BY MR. EVANS Now Tardy Furniture Store that has been operated up there for
may years, Tom Tardy was the owner of the dore origindly.
And Tom Tardy was il living but was nat redly adleto runthe
dorea thistime Hiswife BeathaTardy, wasthe actud onethet
ran the dore.  Along with her, Camen Rigby was the
bookkeeper that worked a thestore. Now at the particular time
thet this crime occurred there were two other employessin the
gore. Darick "BoBo" Smith—Stewart, I'm sorry, isthe casethat
we are here on today. He was ayoung mde. He was a high
school dudent. He was a basbodl dar there in the community,
and thiswas asummer job for him. This waant even afull time
job. Wewill show you thet thiswas his second day to even work
for Tardy Furniture,

A lot of the things thet you see in here are going to be red
coincidentd like thet. If it had been aday or two ealier, he
wouldn't have even been a the dore. Robert Golden was the
other personin the gore. It was even more coincidentd for him
because he hed just been hired thet day. Thiswas hisfirst day a
work. He had been hired by Sam Jones, who had been an
employee of the gorefor forty or fifty years. Heshowed up that
morning for the fird time, and it was the lagt time he would be
there.

Sam Jones wes later dlowed to testify that he found four bodies a Tardy's and the condition of each of
those bodies.

Q. Did it gppear to you that Mr. Golden was dive or deed & the time that you saw
hif?

A. Hewas, he gppeared to be dead. Yes.

Q. Okay. And you tedified afew moments ago that you saw Bertha Tardy. Where
did you see her in the store?

A WHd|, after | looked a Mr. Golden, | turned around again and looked & BoBo.
And jugt as | raised up to go get hdp for him because | figured the ret of them
was dead-- | hadn't seenMs Tardy. But | raised up to go get hep for him, and
when | raised up, well, | jud, | wasturning around, and | glanced out intheade,
and | saw her laying upinthe adethere

Q. Ms Tady, BethaTardy?

11



Did you see her in the gore?
Yes | saw her thesametimel saw Robert and BoBo. See, | wasstanding right
in, inthemidde of dl three of them.

A. Yes

Q. When did you firg notice- did you know Carmen Righby before thet day?
A. Camen Righy?

Q. Did you know her?

A. Yes gr.

Q.

A.

Throughout theremainder of thetrid, the prosecution continued to refer to dl four individua swho had been
killed through the testimony of its witnesses and through the evidence it introduced.
128. "Bvidence of prior offenses committed by a defendant, nat resulting in a conviction, is generdly
inadmissble ether for impeachment purposesor asapart of the Satescaseinchief.” Neal v. State, 451
So. 2d 743, 758 (Miss. 1984) (citingMason v. State, 429 So.2d 569, 572-73 (Miss. 1983); Gray V.
State, 351 S0.2d 1342 (Miss. 1977); Millsv. State, 304 So.2d 651 (Miss. 1974); Allison v. State,
274 S0.2d 678 (Miss. 1973)) . "Onthecother hand, our law recognizes certain exceptionsto therule. Proof
of ancther crimeis admissble where the offense charged and thet offered to be proved are o interrdated
asto condituteasingletransaction or occurrenceor adosaly rdated seriesof transactionsor occurrences”
Id. & 759. As dated above, Miss. R. Evid. 404(b) provides that "evidence of other crimes may be
admissible for other purposes such as proof of motive, opportunity, intent, preparation, plan, knowledge,
identity, or abbsence of midake or accident.” The Courtin Brown v. State, 483 So.2d 328 (Miss. 1986),
Sated:

This gate haslong adhered to therule thet theissueon acrimind trid should besingleand

that the evidence should be limited to what isrdevant to the 'Ingle issue. Evidence of a

prior crimind activity on the part of one arimindly accusad isinadmissblewherethe prior

offense has not resulted in a conviction. We have hdd, however, tha the Siate has a
legitimete interest in telling a rationd and coherent story of what happened....' Where

12



subdantialy necessary to presant to thejury ‘the complete story of the crime evidence or
testimony may be given even though it may reved or suggest other arimes!

| d. a 330 (atationsomitted) (emphadsadded). See also Davisv. State, 530 S0.2d 694 (Miss. 1988);
McFee v. State, 511 So.2d 130 (Miss. 1987); Robinson v. State, 497 So.2d 440 (Miss. 1986);
Davisv. State, 476 S0.2d 608 (Miss. 1985).
129. InMackbee, the State was dedling with two crime scenes and two bodies found in the trunk of
the defendant's car. This Court held there was a" subdiantid judtification” in referring to both bodies. 575
S0. 2d a 28. Because the invedtigating officers were forced to tedify asto what they discovered & the
scene of the crime, their responses regarding the bodies were unavoidable. | d.
Smply put, the investigators did not know thet Mackbee would be charged in separate
indictments for the murders. They did not know thet they would have to fix their cameras
in such anangle which would do the impossible--photogrgph only one body in the trunk.
The only way they could do this was to remove one body from the top of the other. Of
course thiswould leed them open to an accusation of tampering with the evidence Onthe
contrary, the investigators properly memoridized the scene of the crime, and this was
essentid in establishing Montgomery's cause of deeth. The officers hed to do it thet day
(i.e, take the pictures of the scene as found) for they could not recondtruct the scene on
the day of thetrid to conform with the prosecutor's decisonsin prosecuting the case,
| d. ThisCourt further held the prosecutor wasdlowed to mention the bodiesin dosng argumentsbecause
it dlowed him to "rday the dates sory in acomplete and coherent manner.” 1 d. at 29.
130. InLadner v. State, 584 So. 2d 743 (Miss. 1991), the State was a0 dedling with two bodies
found & the crime scene. This Court held the references made to the second victim were necessary to tell

the complete Sory of thecrime. I d. & 758. In overruling amoation for amidrid, thetrid judge Sated:

This case wastried in March, 1985, prior to the enactment of the Mississippi Rules of Evidence,
and while this case was decided on apped in February, 1986, thereis, understandably, no mention of the
Mississppi Rules of Evidence in this Court’s opinion.

13



Asto thesscond victim & the scene, thetwo casesare o intertwined it'simpossble aswe

discussed in pretrid, to disassodiate one from the other. There must besomelappinginto

the second victim because the second victim wasfound right there at the scenewith abullet

inher head, too. They can't go into the detail that they could go into if the

defendant wereontrial for the second victimtoday, but thereis necessrily going

to have to be some tesimony that concansiitsdf with the ather cgpita murder charge.
| d. (emphassadded). Because both victims were killed with the same gun in the same location, this Court
found this argument to be without merit. 1 d.
131  In Neal v. State, 451 So. 2d 743, 759 (Miss. 1984), the Court found that the defendant's
confesson of two other murders was admissible because "they were integraly rdated in time, place and
fact with the murder” of which the defendant wasbaing tried.  See al so Johnson v. State, 416 So.2d
383, 387 (Miss. 1982). This Court held there was no eror in dlowing evidence of the ather murdersto
be presented to the jury because "[w]e are concerned here with the States legitimate interest in tdling a
rationd and coherent story of what hgppened to [the victim]."Neal, 451 So. 2d & 759. ThisCourt hed
that the confesson would not have been coherent, rationd, or worthy of bdief if the other crimes were
dissected from the statement. | d.
132.  But there have been caseswherethis Court hashdditisnot dways necessary to tel the complete
gory by introducing evidence of other victims from the crime scene. Ashedid in hisfirs goped before
this Court, Howershasrdied on Stringer v. State, 500 So. 2d 928 (Miss. 1986), to in turn aver thet
the prosecution presented this case as " part of an overd| scheme” to try Howersfor themurdersof dl four
victims. In Stringer, this Court hdd the defendant did not recaive a fair sentencing tria due to the
improper conduct of the State during the sentencing phase of thetrid. 1 d. at 946.
133. Thedefendantin Stringer wasontrid for themurder of Mr. McWilliams However, photographs

of Mrs McWilliamswereintroduced into evidence during thetestimony of the officer who found thebodies

14



of Mr. and Mrs. McWilliamsand then used during the testimony of both the officer and the pathologidt. 1 d.
a 934. Sides of her body were dso shown during dosng argument in both the guilt phase and the
sentencing phese. | d. Thepicturesof Mrs. McWilliamswerenot overly gruesome, but the"quesioninthe
case was primarily only of rdevance-were the photographs of Mrs. McWilliamss body necessary to
edablish the guilt of Jmbo Stringer in the murder of Mr. McWilliams?' | d.
134. "It has long been the position of this Court thet photographs of bodies may be admitted into
evidence wherethey have probative vaue, and wherethey are not o gruesomeasto beoverly prgudicid
andinflammetary.” 1 d. See also Johnson v. State, 476 So.2d 1195, 1206 (Miss. 1985); Cabellov.
State, 471 So.2d 332 (Miss. 1985). However, by againreferringtoStringer, wenotelanguegethet is
aso goplicablein the case ub judice:
While the introduction of these pictures, in itsdlf, did not condlitute reversble error, the
picturesmust havehad ahighly inflammeatory effect onthejury. Frg, thepictureswere part
of an oveadl scheme to, in dfect, try dmbo Stringer for the murders of bath Ray
McWilliams and Nl McWilliams. The prasscution introduced extendve evidence about
both murders...Second, the prasecution could nat be content with merdly introducing the
photographs of Ndl McWilliams into evidence, but displayed them to the jury during
dogngargument aspart of its"dideshow.” Wedeplorethispractice AstheWes Virginia
court noted in Clawson,? the effect is to take the pictures far beyond ther evidentiary
vaue and uethem asatod to inflamethejury.
500 So.2d at 934-35.
135. The factsin the case before the Court today bear a srong resemblance to those in Stringer .
Because the issue is one of rdevancy of evidence, this Court must decide whether the admission of
photographs, corresponding dides, autopsy diagrams and extensive tesimony regarding the killing of the

three other victims condtituted atacticd scheme by the Stateto try Howersfor dl four murdersduring this

2State v. Clawson, 165 W.Va. 588, 270 S.E.2d 659 (1980).
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proceeding involving only themurder of Sewart. Becausethe cased bar involvesthe same st of factsand
the same defendant, only a different victim, as Flowers |, the andyssin Flowers | provides a hdpful
guide here.
136. InFlowersl, thisCourt hed:

After a thorough review, we find that the State improperly employed a tactic or trid

drategy of trying Howers for dl four murders during this trid for the murder of Tardy

aone, which we cannat say did nat inflame and prejudice the jury. Evidence of the ather

crimes was admitted which was not necessary in order for the State to prove its casein

chief againg Howersfor the murder of Ms Tardy. Wetherefore, hold that Howers did

not receive afair trid, and we reverse and remand for anew trid.
Flowersl, 773 So. 2d & 317. Because Howerswastried onthe Stewart indictment beforetheF lower s
| ruling was handed down by this Court, the State wias ungble to correct its past mistakes, and ingteed,
employed many of the same tactics during the second trid. However, the State should find little solace in
the fact thet we acknowledge here that it tried Howers on the Stewart indictment prior to our decisonin
Flowersl, becausein Flowers| wemadeno new pronouncementsof law nor did weoverruleany prior
case or casessin reeching the condusion we did.  Ingteed, as noted above in reverang the conviction in
Flowers| we goplied the dl-too-familiar Miss R. Evid. 404(b)/403 bdancing test based on our well-
established case law interpreting these rules of evidence.
137.  Ore of the primary ressons Flowers | was reversed and remanded was because of the
introduction of evidence of the other threevictims. Bertha Tardy's body wasfound twenty feet avay from
the other bodies. However, the State ingsted on introducing evidence of the ather three victims through
photographs of the crime scene. In the case sub judice, Stewart's body was found in dose proximity to
the bodies of two of the ather victims Therefore, severd of the crime scene photographs would obvioudy

show dl threebodies, or in this case the two bodies and the areawhere Stewart's body wasfound. Some
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of the crime scene photogrgphs will understandably and unavoidably depict the bodies of other victims
However, any pictureof Tardy, other thanto establish the crime scene, would not berdevant. InFlowers
| this Court liged severd other errors by the prosecution which warranted a reversd such as improper
guestions and improper cross-examingtion. 1d. a 317. Many of the same errors occurred in the second
trid and other new errors were goparent.

138. Asin Flowers |, Mdissa Schoene, crime scene andys, tedtified to many aspects of the crime
scene. Through a trangparency sketch of the crime scene, Schoene described for the jury where the
bloody shoe prints were discovered, where Stewart's body had been positioned and the location of the
other victims. Shetedtified that she recovered a bullet projectile and fragment, Exhibits S-78 and S-79,
intheareawhere Stewart'sbody had been discovered. Schoened so tedtified that sherecovered two bullet
casings for a.380 cdiber pigtal, Exhibits S-82 and S-83, inthe same area of thestore. The defensenever
disputed thefact that Sewart was shot by Doyle Simpson's .380 cdliber pistal; it only disputed theidentity
of the shooter.

139.  Schoenestedimony, whichiscomplete, did not end a thispoint. The prosecution proceeded to
ask Schoene questions about Exhibits S-77, S-80, S-81, S-84 and S-85. Theseexhibitsal pertained to
projectiles, fragments, caangs or cartridges which were found no where near Sewart'sbody. Schoene's
answers to the prosecution's questions about the location of wheretheseitemswerefound induded, "near
the head of Carmen Rigby,” "near Robert Golden” or "near Bertha Tardy.” This testimony and these
exhibits were dearly not rdevant tothe casea bar. The Stateintroduced another st of exhibits. Exhibits
S$18, S19, S20, S22, S24, S25, S-26, S-27 and S-31 and their corresponding dideswere pictures
of the crime scene. Four pictures were of Bertha Tardy, one picture was a dose-up of Robert Golden,

one picture was of Carmen Rigby and two pictures portrayed Golden and Rigby. Only onepicturedearly
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showed where Stewart's body hed been found. The others depicted individua shots of the other victims

Schoene was questioned by the State about each of these pictures and was ds0 asked to give explicit

tesimony as to the wounds found on Tardy.

>0 >0

> O

>0 >0

>O >0 >0 >0

Exhibit 18?

Okay, thisis a photograph of Bertha Tardy.

Exhibit 19?

This is another photogrgph of Batha Tardy. Sheislying, sheisthe vicim who
was fathest back in the gore, and again, hereis her office door.

* k%

Exhibit 20?
Okay, again thisisvidim Bertha Tardy from adightly different angle.

*k*

Exhibit 22?

Okay, thisis adose-up photograph of Bertha Tardy.

Okay. Were you able to determine where any wounds were on Bertha Tardy?
Yes, Sr. She had some defects to her head.

And can you remember what part of the head that was?

If I may refer to my notes?

Okay.

(Paus®) Yes gr. My documentation for Bertha Tardy isthat shewaslying fece
down, head toward the west, facefacing north in apoal of blood around her heed
and shoulders  Her right am is extended outward and bent & the ebow
downward. Her left amisunderneeth her body. Therewasadefect over her left
eye, adefect behind her right eer.

*k*

... BExhibit 25, can you tdl uswhat thisis?

Thisis Exhibit 25?

Right.

Okay, thisisa photogrgph of victim Carmen Righy.

*k*

Okay, and | noticed two separate pools of blood; isthat correct?
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A. Yes gr. Thereis apoal of blood undernegth her, and there is a pool of blood
coming from the fourth, the fourth area where there waas blood but there was no
vidim.

Q. Okay, o the poadl of blood in the front of thet did not come from her. It came
from where the fourth victim hed been removed; isthet correct?

A. | believe 0; yes gr.

*k*

Q. Exhibit number 27.
A. Okay, thisisaphatograph of victim Robert Golden lying up againg the counter.

740.  AsthisCourt foundin Flowers |, wedso find thistestimony was not relevant to the case & bar.
There was no probative vaue in introducing the pictures of the ather individud vicims. Theadmisson of
the evidence, bath testimony and exhibits, was highly prgudicd to Howers
1. It must be noted that the defense objected to the introduction of these pictures on severd
occasons. Anealier Miss R. Evid. 403 hearing hed taken place with regards to generd evidence of the
other vicims Asto whether the evidence of the ather killingswould be admissble, thetrid judgesruling
was asfollows

BY THECOURT: W, if | have not, et me rule now thet | find that based- -the

evidencetha would show thet thereare ather killingsis hasmore

probetive vaue than prgudidd effect, and therefore it is
admissible at |east to some extent.

(emphasisadded). To further darify asto what extent the evidence would be dlowed, thetrid judge dso
Sated:

BY THECOURT:  Okay. They are entitled to show the entire, to present the jury
with the entire picture. They are entitled to see what goes on a
the scene. The pasition of the bodiesin rdaionto each other isa
reevant factor thet thejury should be ableto consder oneway or
another. Nowwhat | will not allow-of course, thereisalot
of cumulative evidence in regard to that. | mean once
the State establishes the crime scene and all like that,
thereisno pointin going back intoit over and over and
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over again unless the State can establish some reason
for that.

(emphasis added).
142. Thetrid judge srulingson thisissue were crystd dear and eminently correct. The State ceartainly
hed been timdy and fairly forewarned by the trid judge astotherulings Therewasnever ahearingwhere
the judge was shown the spedific picturesthe Stateintended to introduce into evidence d thetrid. Thetrid
judge even oncedaed lateinto thetrid during thedirect examination of Jack Matthews, ""Nobody showed
me the pictures. | guess | didnt ask, but they are admitted. They are into evidence now so- -." The
defense was objecting to the continua use of the picturesto show the jury the bodies of the other victims
Although thetrid court initidly ruled thet it would not dlow cumulative evidence of the other victims it is
clear from the record that the State proceeded to do that which the trid judge had spedificdly indructed
the State not to do, namdly, to introduce extens ve evidence beyond the establishment of thecrime scene”
143. During thetesimony of Dr. Steven Hayne, the Statéseminently qudlified pathologig, the autopsy
diagrams of each victim, except Stewart, were introduced. Dr. Haynewent into great detall regarding the
injuries and the wounds of the other three victims

Q. Dr. Hayne, | hand you what has been introduced in evidence as Sates Exhibit
101. Isthat the diagram you just previoudy tedtified about in reference to the
autopsy of Bertha Tardy?
Yes, gr.
And | will try to shorten it some. Did you observe any gunshot wound to her
head?
| did, gr.
Would you tdl the jury about this particular gunshot wound?
It was a gunshot wound to the right Sde of the head, courang across the heed,
exiting near the left eye, going through and through the heed producing extengve

injuriesto the brain leading to death as wel as fractures or breeking of the bone
a the base of the skull, that part of the skull on which the brain sits

>O0> O»F

**k*
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Also, Staes Exhibit 100isthe autopsy of Robert Golden. 1sthat the diagram thet
you tedified about earlier?

Yes itisthediagram thet | identified; yes, gr.

Thet you identified ealier?

Yes gr.

Would you describe the gunshot wound that you found on the body of Mr.
Golden?

There was athrough and through gunshot wound entering neer theleft eer and on
the left Sdeof the heed, exiting on theright Sde of the heed dightly behind theright
ear. Therewas oneunusud characterigtic about this gunshot wound in thet there
was tatooing [S¢], deposits of unburned powder on the skin surface about the
entrance gunshot wound which would meke thisanear contact gunshat wound in
that the muzzle of the wegpon was gpproximatdy afoot to maybe even 15inches
away from Mr. Golden's head when the handgun was fired.

Did you natice any other wounds about him, about his body?

May | look a my notes, Sr?

Sure.

Yes gr.

Where was that gunshot wound located, Dr. Hayne?

The gunshot wound on Mr. Golden, Sr?

Right. Yes gr.

It was, it entered onthe front part of theleft ear, exited behind and dightly above
theright ear, ar.

Destribe the second wound that you--

There were mulltiple other wounds on the body induding aorasons or scrgpings
of the skin located on the left Sde of the face. There was dso alarge bruise
located on thefront of theright arm neer theright shoulder, and located within thet
bruise was an area of kin scrgping measuring gpproximatdy an inch and a hdlf.
There was ds0 a bruise on the inner surface of the right arm that measured
goproximately one inch, and there was a0 a bruise located near the dbow thet
meesured gpproximatdy an inch and a hdf.

*k*

Andfindly, | show you Sates Exhibit 102. Isthet thediagram of theautopsy of,
thet you performed on Carmen Rigby?

These arethe diagrams of thet autopsy; yes, Sr.

Okay, would you describe the gunshat wound, if any, that you found on the body
of Carmen Righy, plesse, Sir?

The entrance gunshot wound waslocated over the back of the heed, dightly tothe
gt of the midinea a2 point 3 inches bdow the top of the head and
goproximatdly 1 inch to theright of the midline of the back of the heed.
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144.  Amaangly, after tendering Dr. Hayne as a witness, the prosecution had to ask permisson to
introduce the autopsy diagram of Stewart, having forgotten to introduce it as an exhibit or question Dr.
Hayrne spedificdly aoout it. In other words, even though Howers was on trid soldly for the murder of
Stewart, after introducing into evidence and teking Dr. Hayne through detailed testimony asto the autopsy
diagrams of the other three murder victims, Bertha Tardy, Robert Golden, and Carmen Righy, the State,
admog unbdievably, failed to introduce the autopsy diagram of Stewart, and had to seek permisson from
thetrid judgeto have alate introduction of Stewart’s autopsy diagram into evidence. While Dr. Hayne
mugt certainly answer questions propounded to him by the prasscution, his testimony as dicited by the
Sate was found to be part of the overdl trid tactic of the prasecution to try Howersfor dl four murders
inFlowers |, 773 So. 2d a 323. Because essentidly the same testimony was dlicited a each trid, we
are compdled to once again find thet in the case today the prosecution was employing the sametrid tatic;
and therefore, the tesimony mugt be found to beirrdevant and highly prgudicid to Howers
5. Inaddition to the prgectiles and casngs offered into evidence during the testimony of Mdissa
Schoene, further testimony was given by Dr. Hayne and David Bdash, afirearms examiner, asto bullets
actudly removed from the ather vicims. Dr. Haynetedlified asfalows

Q. | hand you States Exhibit number 88 and 87 for identification purposes, and tell
me whether or not you have ever seen those items before?
(Pause while witness examines) Yes, gr.
Okay, what are those items? If you could explain to the jury what they are,
please, Sr?
These are on Mr.-- wel, the fird item, State's 87 showss fragments of the bullet
recovered from Mr. Golden. State's 88 showss fragments of the bullet recovered
from Camen Righy.
Where did you recover the projectile in 83 from Carmen Rigby? Was that
actudly out of her skull, out of her heed?
That's correct, gir.

And dso from Mr. Golden, wasit recovered?
Pats of the bullet, yes, Sr.

> O»

>0 > O

22



>O0> O

Again the defense never diouted the fact that Stewart was killed by Doyle Smpson's .380 pigtal. The
Sate arguesthat it was hecessary tointroducedl bulletsto tiein evidenceto the gun, but this Court cannot

find therdevancy inthisevidence. It wasdearly introduced in furtherance of the Statestrid tectic of trying

Okay, the condition of the one recovered from Mr. Golden's heed, do you recal
whether or not what type of condition it wasin?

Markedly deformed.

And whet about the one out of Ms. Rigby's head?

Markedly deformed fragments

Howersfor dl four murders.

146. Chigf Hargrove and Sam Jones were asked to tedtify as to their persond rdationships with the
other victims. Chief Hargrove sated he had *'[b]een knowing [Robert Golden] along time [and] [w]hen
[Chief Hargroveshrother] comehome, [Robert Golden] used to comeover to [ Chief Hargroves) mother's

house and eat.”" The following exchange took place between the prosecution and Sam Jonesin regards

to Robert Golden:
Q. ..Isthat a photograph [shown Exhibit S-26, picture of Robert Golden] of the
condiition that you saw Mr. Golden at the time you entered the Store?
A. No, gr. It wasn't.
Q. What is different about it?
A. What is different about it, he was, when | saw him, he was stting, leening up

orO>» OP2O0 2O

agang the counter like this This hand, his left hand was on the floor. His right
hand was across here.

Okay, was he stting up, or was he on the floor?

He was sitting up back againg the counter, and he hed his right hand was laying
up here, and hisleft hand was laying on the floor.

Okay.

Ha onthefloor.

Okay, isthat Mr. Golden though’? Do you remember sseing him’?1 know you may
not be able to see hisface, but does that gppear to be Mr. Golden?

It s;emsto be, but | can't see hisface.

| will show you ancther exhibit. Statés Exhibit number 27.

That'shim there

Okay. Mr. Jones, didit gppear that Mr. Goldenwasdiveor dead & thetimethat
you saw him. Could youtdl whether or not hewas dive or deed? Mr. Golden.
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A. Repest the question again.

Q. Did it gppear to you that Mr. Golden was dive or deed a the time that you saw
hif?

A. Hewas, he gpopeared to be dead. Yes.

Thistesimony, like so muchin Flowers |, wherein Mrs Tardy wasthe victim, is dearly not rdevant to
the killing of Stewart. In Flowers |, Jones tedtified in great detall about finding Stewart's body, his
condition and even the sounds he made. But in the case a bar, the prosecution chose to focus more on
Joness persond reationship with Golden and the crime scene asit rdated to that particular victim.

147. Cases such as Mackbee, Ladner and Neal, illudrae the necessty of tdling the jury the
complete dory. But the case sub judice is only illudraive of atrid tactic employed by the Sate in an
atempt to try Howers for dl four murders. It was dearly necessary for the State to introduce some
evidence to the jury pertaining to the other three victimsto ensureacomplete and rationd gory. But here
the State crossad the ling, aline which was established by the trid judge during apretrid ruling. Thejury
should have been alowed to see only those pictures necessary to depict the crime scene. Close-ups of
other victimslying in poals of blood did nothing to hdp provethe Sates case againg Howersin thekilling
of Sewart. Those pictures only helped to inflame and prgudice the jury and to remind the jury thet four
people were killed thet day a Tardy Furniture,

8. This Court ds0 finds the State went too far in alowing its witnesses to testify as to the spedific
wounds of the ather three victims using the autopsy diagrams. Thislineof tesimony isfurther evidence of
the trid tactic and srategy employed by the State to try Howers for dl four murders. The State dso
entered every bullet and every caang into evidence, indluding the ones found by Bertha Tardy who was

shat in a different location and the bullet fragments which were recovered from the other vicims. The
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defense never disputed Stewart was shot with Doyle Smpson's gun. It was not necessary for the State's
case asto the Stewart killing to introduce dl the fragments and casings found.

149. The Sate of Missssippi, by and through the various offices of the Didrict Attorneys, is acting
totaly within its authority in saeking and recaiving multi-count indictments from the county grand juriesiin
cartan edified ingances as provided by daute and rule. See Miss Code Ann. 8 99-7-2 (Rev. 2000);
URCCC 7.07. Upon the return of a multi-count indictment, the trid court in the exercise of sound
discretion and on mation of the State or the defendant, may grant aseverance of offenses. However, as
to Howers therewere four separateindictments returned againgt him, onefor each of thevictims. Again,
notwithstanding the Satutory authority which has exised since 1986 for one or more defendants to be
charged inamulti-count indictment in certainingtances, thereisnolegd prohibition againgt adefendant such
as Howers being charged in separate indictments for each of the offenses, thus resuiting in separate trids
on ech indictment. Indeed, there is no mydery as to why the State might choose to proceed as it did
agang Howers -- the odds are much better from the State's viewpoint as far as securing a leest one
convictionand what might be deemed to be an gopropriate sentence. Ontheother hand, if the Sateinthis
caewere 0 inggent in presenting at trid dl the evidencethat wias presented asto dl four victims, it need
only to have left vigbleitsinitid mation to consolidate the four cases (which Howers had not opposed),
ingtead of withdrawing the mation, or at least conceded Howers's later motion to consolidete the cases
indtead of oppasing the mation. Agreed consolidation of multiple indictmentsfor trid purposesin catain
ingances cartainly isnot foreign to Missssippi crimind procedure. See Frost v. State, 453 So.2d 695,
696 (Miss. 1984).

150. At ord argument in this case, the State argued, inter dia, that Snce Howers strid here on the

Derick Stewart indictment was basad purdy on drcumdantid evidence, thus resuiiting in the State being
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required to prove Howers s guilt not only beyond a reasonable doulot, but aso to the exdusion of every
reasonable hypothes scong sent withinnocence, the Statewas not only permitted, but obligated, to present
extendve evidence of homicide as to dl four vicimsin order to exdude any hypothess which might be
deemed to be cong stent with innocence. Interegtingly, but not surprisingly, the State offersno authority for
this propostion. Again, we emphasize that dthough the learned trid judge correctly ruled thet in order to
convey the “entire picture’ the State could offer evidence of the crime scene, induding location of the
bodies, thetrid judge, in his pre-trid ruling, dso correctly limited the State s presentation of the evidence
by disalowing“ cumulaiveevidence....oncethe Sateestablishesthe crimescene” Notwithgtanding thetria
court' sinitid proper evidentiary rulings, the State choseto go far beyond thetrid court’ sruling, and when
the State chose this course of action, it did so at its own peil.

151  Allof thishaving been dated on thisissue, in the end, the question which must be asked iswhether
the evidence introduced by the State was rdevant, or necessary, to establish the guilt of Howersin the
murder of Darick Stewart, and only Derrick Stewart. This Court holds the cumulaive evidence of the
phatographs, the autopsy diagrams and the tesimony regarding the other individud victims were nather
rlevant nor necessary to the case sub judice, and were, therefore, highly preudicia to Howers: The
Saes pattern of continuoudy refarring to the killing of the other three victims throughout the entire guiilt
phese denied Howers his fundamentd right to afair trid.

. WHETHER FLOWERSWASDENIED HISFUNDAMENTAL AND
CONSTITUTIONAL RIGHT TO A FAIR TRIAL DUE TO
PROSECUTORIAL MISCONDUCT.

52. Howersnext aguesthat prosecutorid misconduct occurred a severd stages throughout thertridl.

Fowers assarts that these individud oocurrences and tharr cumuletive effect denied him hisright to afar

tnad. The Sae argues severd of Flowerss cited occurrences are proceduraly barred by lack of
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contemporaneous objections. Howers contends that objectionswere madein dmog dl of theingances,
and tha even if objections were not mede, the plain error rule should gpply.  While some of thee
dlegations of error are procedurdly barred, wewill addressthe merits of the underlying damsinthe order
raised by Howers, knowing thet any subsequent review will sand on the procedurd bar done. Chase
v. State, 645 S0.2d 929, 845 (Miss. 1994); Foster v. State, 639 So.2d 1263, 1270 (Miss. 1994).

[1]tistheduty of atrid counsd, if hedeemsopposing counsd oversepping thewiderange

of authorized argument, to promptly miake objections and ings upon aruling by the trid

court. Thetrid judgefirst determinesif the objection should be sustained or overruled. If

the argument is improper, and the objection is sudtained, it is the further duty of trid

counsd to move for a midrid. The drcuit judge is in the best postion to weigh the

conseguences of the objectionable argument, and unless serious and irreparable damage

has been done, admonish the jury then and there to disregard the improper comment.

Johnson v. State, 477 So.2d 196, 209-10 (Miss. 1985). See Wilson v. State, 234 So.2d 303, 308
(Miss. 1970); Aldridge v. State, 180 Miss. 452, 456, 177 So. 765 (1938); Matthews v. State, 148
Miss 696, 791, 114 So. 816 (1927). However, heightened scrutiny gopliesin degth pendty cases Plain
error will goply to the issues we discuss hereefter. Foster v. State, 639 So.2d a 1289 (citing Gray v.
State, 487 S0.2d 1304, 1312 (Miss. 1986) (" defendant who falsto make a contermporaneous objection
mudt rely on plain eror to raise the assgnment on goped™)). Two of Howerss sub-dams regarding
prosecutoria misconduct warrant discussion: (1) theattempted impeachment of witnessesby theprasscutor
without afectud bass, and (2) the prosecutor's arguing of facts not in evidence.

A. Whether the Prosecutor Improperly Attempted the | mpeachment
of Witnesses Without Factual Basis.

153.  Howersargues the prosecution committed reversble error by arguing facts not in evidence when
the prosacutor on cross-examination accusad Latarsha Blissatt, Stacey Wright and Mary EllaHeming of

herassng Clemmie Heming and dlegedly trying to get her to give fase tesimony. Howers contends this
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same tacticwasusad by the Statein Flower s | during the cross-examingion of ConnieMoore. The State
agues that any impeachment questions were supported by the testimony of Invedtigator John Johnson.
4. Miss R. BEvid. 613, which governs prior Satements of witnesses, provides

(@ Examining Witness Concerning Prior Statement. In examining awitness concerning a

prior datement made by him, whether written or nat, the Satement need nat be shown nor

its contents disclosed to him at that time, but on request the same shdl be shown or

disclosed to opposing counsd.

(b) Extrindc Evidence of Prior Inconggent Siatement of Witness Extringc evidence of

aprior inconggent datement by awitnessis not admissible unlessthe witnessis efforded

an opportunity to explain or deny the same and the oppodte party is aforded an

opportunity to interrogate him thereon, or the interests of judice otherwise require. This

provison does not goply to admissons of aparty-opponent asdefined in Rule 801(d)(2).
(emphass added). It is no longer required that the witness be directed to the Satement on
cross-examination asto aparticular time or sequence, but the witness should be given an opportunity to
explan the datement. See Miss R. Evid. 613 & cmt. ThisCourt hashdd that adricter sandard should
be followed, and we have, therefore, required the questionsto indude, "whether or not on agpecific date,
a a spedific place, and in the presence of pedific persons, the witness made a particular Satement.”
Carlisle v. State, 348 So0.2d 765, 766 (Miss. 1977) (citations omitted). "Then with the predicate
properly lad, the witness may be impeached by showing prior Satements inconagtent with the in-court
tesimony, S0 long as the datement made in court is one revant to theissuein the case and therefore not

collaterd.” 1d. (dting Williamsv. State, 73 Miss. 820, 19 So. 826 (1896), aff'd, 170 U.S. 213, 18
S.Ct. 583, 42 L.Ed. 1012 (1898)).

5.  Aswedated inFlowersl, itisof the utmog importancethat counsd have“agood faith bassfor
any question asked on cross-examination; therefore, counsdl may not use prior incondstent satements as
a‘guise of impeachment for the primary purpose of placing before the jury substantive evidence which
is not otherwise admissble’ 773 So. 2d a 326-27 (citing Harrison v. State, 534 So.2d 175, 178
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(Miss. 1988) (atations omitted) (emphedsin origind); Foster v. State, 508 So.2d 1111, 1115 (Miss.
1987)). This Court has Sated:

The asking of questions without afactud bassleaves an impresson in the mind of jurors

that the prosecutor actudly had such facts in hand and that the ingnuaions through

guestioning contained some truth. This leaves fase and inadmissble idess in the minds of

jurorsthat cannot beadequiatdly rebutted by thetestimony of witnessesor indructionsfrom

the court.
Walker v. State, 740 So. 2d 873, 884 (Miss. 1999).
6. InFlowersl, the State attempted to impeach the defense witness, ConnieMoore. 1d. 773 So.
2d at 327-28. Ondirect examinetion, Mooretestified thet she bought apair of FlaGrant Hill tennisshoes
for her son. 1d. a 328. On cross-examindtion, the Sate tried to show Moore hed, in fact, bought them
for Howers. 1d. During her tesimony, the Siate asked Mooreif PatridaHollman waswith her when she
purchased theshoes. | d. Moore gated Hollmean was not present when she bought the shoes. 1d. Moore
a0 tedified thet she did not tdl Hollman she was buying the shoes as a gift for Howers. | d.
57. Afte this particular questioning, this Court held the proper predicate for impeachment had been
lad. 1d. See also Carlislev. State, 348 So.2d a 766. ThisCourt further hed the Statewasrequired
to ather continue with the impeachment by showing abasis in fact for the quedions or offer awitnessin
rebuttd to prove the truth of the prior Satement. Flowersl, 773 So. 2d a 328. Becausethe State had
no begsin fact to make the daim and because on rebutta the State never refuted Moore's denid, this
Court found the Statés tactic to bein bad fath. 1d. Although Patricia Hollmen was cdled as awitness

by the State, shewasnever questioned about ether being present when M oore bought the shoes or hearing

Moore gate for whom she was buying the shoes 1d. Hollman was not cdled as arebutta witness after
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the State posed these particular questions to Moore. 1d. This Court hed thiswas dearly error by the
Stete.

158.  Inthe case subjudice, Howersagain arguesthat the Stateimproperly attempted to impeech three
witnesses without presenting a factud beds Laarsha Blissett, Mary Ella Heming and Stacey Wright.
Whencross-examining Howersswitnesses, the State accused thewitnesses of "harassng” their witnesses.
During the cross-examindtion of L atarsha Blissett, the prosecutor asked her if shehad tried to get Clemmie
Heming to liefor Howersin order to get himout of jall, and if she and other family membershed harassed
Heming in an effart to get her to change her gory. The prosecution cross-examined Mary EllaHeming on
the premise that she hed atempted to have Clemmie Heming testify in such asway asto “save’ Howers
Also, Sacey Wright was cross-examined by the prosecution in such away astoinfer that sheand others
hed been harassng Clemmie Heming to get her to change her tetimony.

159. After the above cross-examination was complete, the proper predicatefor impeachment waslad.
Flowersl, 773 So.2dat 328. See alsoCarlislev. State, 348 So. 2d a 766. AccordingtoFlowers
I, the State was required to " continue with the impeachment and show abagisin fact for the question, or
to offer a subsequent witnessin rebutta to prove the satement[q| [were] true that [the witnessed lied.”
773 S0. 2d a 328. The Sate cdled Clemmie Heming asarebuttd witness, but on direct examingation, the
prosecutor failed to question Heming about whether Latarsha Blissst, Mary EllaHeming or Stacey Wright
ever harassed her or asked her to lie However, on redirect, the prosecution asked Heming, "[w]ho, if
anyone, asked you to lie in rdaionship to this case?' Heming responded, "Mary Heming." Defense
counsd immediately objected and asked the answer be stricken because he had no ahility to cross

examine. Thetrid court asked thejury to disregard the witnesss last gatement and excused Heming.
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160. The Saeaguesthisdam isfactudly disinguishable from the defensgs argument inFlowers | .
The State contends the impeachment questions in the case sub judice were supported by thetestimony of
Investigator John Johnson. The Sate points out thet when Clemmie Heming wasinterviewed by Johnson,
shewas "red nervousand upst”"  Although Johnson testified thet Heming did tdl imwhy shewas upst,
he was nat dlowed to tedify to any Satements made by Heming because of hearsay. Contrary to the
contentions of the State, thereis no evidentiary bags for thisline of questioning.

161. ThisCourt hesdearly hddthat "itisprgudiad error for questionson cross-examingation to contain
indnuations and intimations of such conduct when thereisno besisinfact.” Walker, 740 So. 2d at 884
(atingHosford v. State, 525 So.2d 789, 793 (Miss. 1988)). Here, the only atempt by the prosecutor
to provethat thethree defensewitnesseslied during cross-examination about datementsmedeto Clemmie
Heming was to ask one question during redirect thet was ricken from therecord. This Court finds error
in the Sates falure to offer proof that Latarsha Blissatt, Sacey Warren and Mary EllaHeming lied. This
line of questioning without evidentiary basis has been found by this Court to be inflammatory and highly
prgudicid. This Court holdsit was prejudicid to the case a bar.

B. Whether The Prosecutor Argued Facts Not In Evidence During
Closing Arguments.

162. Howersaso argues both the Didrict Attorney and the Assgtant Didrict Attorney, inthelr dosing
aguments, argued facts nat in evidence. Howers cites to severd oedific examples in each dodng
agumant where the State argued facts not in evidence. In reponse, the State tries to connect the
comments mede in the dosing arguments to the proper testimony on which they were basad.

163. The dandard of review which this Court must gpply to lavyer misconduct during opening

daementsor dosing argumentsis"whether the naturd and probeble effect of the improper asgument isto
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cregte unjust prejudice againg the accusad S0 asto result in a decision influenced by the prgudice so
created.” Sheppardv. State, 777 So. 2d 659, 661 (Miss. 2001) (citing Ormond v. State, 599 So.2d
951, 961 (Miss. 1992)).
64. Attorneys are aforded wide latitude in arguing their casesto thejury, but they are not dlowed to
employ tacticswhich are"inflammeatory, highly prgudidd, or reasonably cdculated to unduly influencethe
jury." Sheppard, 777 So.2d a 661 (citing Hiter v. State, 660 So.2d 961, 966 (Miss. 1995)). The
purpose of adosng argument isto farly sum up the evidence. Rodgersv. State, 796 So. 2d 1022,
1027 (Miss. 2001). The State should convey thosefactswhich the prosecution assertsaverdict of guilty
would be proper. Clemons v. State, 320 So.2d 368, 370 (Miss 1975). " The prosecutor may comment
upon any facts introduced into evidence, and he may draw whatever deductions and inferencesthat seem
proper to him from thefacts™ Bell v. State, 725 So.2d 836, 851 (Miss. 1998) (collecting authorities).
Counsd "cannat, however, date facts which are not in evidence, and which the court does not judicaly
know, inad of hisevidence. Neither can he gpped to the prgudices of men by injecting prgudioces not
contained in Some source of theevidence" Nelms & Blum Co. v. Fink, 159 Miss. 372, 131 So. 817,
821 (1930). See also Sheppard, 777 So.2d at 661.
165. "In gppropriate circumstances, prosecutorial misconduct has been the basis for reversd of a
defendant's conviction and sentence” Chase, 645 So.2d a 853. However, in discussang the broad
|atitude afforded atorneysin meking their dosing arguments, this Court has Sated:

Counsd was not required to be logicd in argument; he is not required to draw sound

condudons, or to have a perfect argument measured by logica and rhetoricd rules, his

function is to draw concdlusions and inferences from evidence on behdf of his dient in

whetever he deams proper, so long as he does nat become abusve and go outside the
confines of the record.
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Brown v. State, 690 So.2d 276, 296 (Miss. 1996)(quoting Johnson v. State, 416 So.2d 383, 391
(Miss. 1982)). Indesd, we have held that “the prosecutor may comment on facts in evidence and may
draw proper deductionsthere from.” 1 d.
A defendant is entitled to afar and impartid trid before a jury not exposad to abusve
arguments gopeding to ther passons and prgudices. Although ours is an adversary
gydem, prosecuting atorneys must exerdse caution and discretion in making extreme
datementsinthar argumentsto thejury, if for no other reason than to savethemsdves, the
defendant, the court and the jury the additiond time, expense and effort involved in a
retrid.
Dunaway v. State, 551 So. 2d 162, 163-64 (Miss. 1989)(citing Keyes v. State, 312 So.2d 7, 10
(Miss. 1975)). See also Stewart v. State, 263 So.2d 754, 758 (Miss. 1972).
166. Where the argument does not result in "unjust prejudice againgt the accused as to result in a
decigoninfluenced by theprgudiceso creeted,” thisCourt will find it harmless Wel [ sv. State, 698 So.2d
497,507 (Miss 1997) (quating Davisv. State, 684 S0.2d 643, 656 (Miss. 1996); Davisv. State, 530
So.2d 694, 701 (Miss. 1988)).
967. InHarveyv. State, 666 So. 2d 798 (Miss 1995), this Court found the defendant's issue
regarding the State'simproper dosng argument to bemeritorious. ThisCourt held the prosecutor crossed
the line and proceeded outside of the record when the State told the jury the defense threstened awitness
to kegp her from tedtifying a thetrid. 1d. a 801. This Court determined:
The prosecutor's comment of "somebody connected with the defenss' and "they
threstened her," could be interpreted as referring to Harvey, other defense witnesses, or
even defense counsd. The prosecutor should have limited his comments in argument to
Brown's gate of mind of baing fearful a the time she tedtified. Hisfailureto do so mekes
the verdict suspect asto whether Harvey received afair trid.

Id. ThisCourt further held "the natura and probable effect of the prosecutor'simproper argument wasto

cregte unjust prejudice agang Harvey o asto result in adecison by the jury which this Court cannot say
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with any degree of cartainty was not influenced by prejudice™ 1d. See Johnson v. State, 596 So.2d
865 (Miss. 1992).
168. Howersditesto a least fourteendifferent commentsby the State which he bdievesareimproper.
Over one-hdf of the commentsrdateto the Sae€ saccusing the defense witnesses of ether changing their
gories or trying to get prosecution witnessesto lie for the defendant. The State lists severd examples of
tesimony upon whichit contendsthe commentswerebasad. 1n one comment, the prosecution Sated thet
the defense witnesses tried to force their prosecution withessesto lie,

BY MR. EVANS Y ou have heard tesimony how the defense witnessestried to get

our witnessesto lie, to comeinto court and changether sory and

say thet hewas not the person. Y ou have seen that hgppeninthis
courtroom before your very eyes.

* k%

[Curtis Howerg got rid of [the Flatennis shoed], but he couldntt
et rid of the witnesses They tried to forcethem to lie. They put
pressure on them.
169. Because this Court hed the State improperly impeached Latarsha Blisstt, Stacey Warren and
Mary Ella Heming, there is no evidentiary bags for this satement. But as dated above, atorneys are
afforded wide lditude in arguing their case to the jury. A prosecutor is dlowed to draw whatever
deductions and inferencesthat seem proper from the facts Tesimony was beforethe jury of onewitness,
Roy Harris, changing hisstory. Thetrid court dso gave an indruction to the jury which sad:
BY THECOURT:  Arguments statements and remarks of counsd are intended to
hdp you underdand the evidence and gpply the law, but are not
evidence. If any argument, Satement or remark hasno bagsinthe
evidence, then you should disregard that argument, Statement or
remark.

170. "The test to make such determination is whether the naturd and probable effect of improper

agumat is to create unjust preudice againg the accused so as to result in a decison influenced by
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prgudice.” Harvey, 666 So.2d a 801 (citing Johnson v. State, 596 So0.2d 865, 869 (Miss. 1992)).
By spedificaly accusang the defendant and the defense of trying to coerce prosecution withessesinto lying,
the State attempted to cregte a prgudice againgt Howers that would influence the jury.

71.  The remaining comments cited by the defense concarn dleged missatements of facts by the
prosecution. Two examplesdted by Howersinvolvethe prosecutor’ sdosing argumentsto thejury aboout
the tetimony of Sam Jonesand Robert Camplbd|. The prasecutor argued Jones had tedtified thet at 9:30
am., herecaved a cdl from Betha Tardy to come to the Sore, while defense counsd assarted in his
objectionthat Jones had testified thet herecaived the cdl a 9:00 am. and arrived a the dorea 9:30am.
After the trid judge ruled that the jury would recdl the evidence and that “[t]his is argument,” the
prosecutor fired the lagt shat by Sating before the jury, “[Jones sad he recaived acdl around 9:30. |
recdl; | wroteit down.” Additiondly, the prosecutor argued to the jury that Campbd | hed tedtified thet
Howers was mad because Mrs. Tardy had terminated his employment and washalding money out of his
paycheck to cover thedamaged batteries. Defense counsd objected on the badisthat the prasecutor was
mischaracterizing Campbd I’ stestimony, and when the prosecutor responded that hewas quating verbatim
from hisnotes, thetrid court overruled the defense objection.

72.  After athorough examination of the record, it is dear from Joness tesimony that he testified he
arived & Tady'sa 9:30. He never once dated hewas cdled a 9:30 on the morning of July 16, but he
did tedtify he arrived a the gore around 9:30. On direct examingtion, the State never questioned Jones
about agpedifictime. He only dated he recaived acdl from Mrs. Tardy on the morning of July 16. On
cross-examination, Jones was asked what time he arrived a Tardy's, and heanswered that it wasaround

9:30.
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173.  Thesscond exchangeinvolvesthetestimony of defensewitness Robert Campbell. After athorough
examination of the Campbdl's testimony, it is dear Campbd| never testified Howers was upset & Mrs
Tardy. The State never questioned Campbd | about Howerssfedingstoward Tardy or aoout ary money.
On redirect, Campbd | was asked if Howers ever mentioned anything was wrong with Mrs Tardy and,
Campbd| sated Howers never mentioned anything to him.
74. Howers lids severd other ingances where the State mistated testimony of witnesses The
aumulative effect of the States repeated ingances of arguing factsnat in evidence wasto deny Howershis
right to afar trid.
. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE
ERRORDURING THESENTENCINGHEARINGBY FAILINGTO
ANSWER THE JURY'SQUESTION.
175.  Howersnext arguesthetrid court had theauthority to anser the question asked by thejury during
sentencing ddliberation. Howers specificaly contends the trid court hed authority to tell thejury thet "life
without pardleislifewithout pardle” The State argues Howers recaived the ingtruction he requested and
waived any objection with regard to the ingtruction.
176. Thequestion asked by thejury was, "'If CurtisHowersgetsimyprisonment without parole-Doesthet
meanhewill never get out of prison?®  The defense asked for the court toinstruct thejury thet "lifewithout
pardleislifewithout pardle” Thetria court decided that because he had no authority to answer thejury's
guestion, he would refer them beck to the indructions previoudy given by the court. The counsd for the
defense then asked the trid judge to refer to Indruction Number One, which specificaly dedt with the

sentencing options. Sentencing Ingruction Number One gated in pertinent part:

3As required by URCCC 3.10, the question was reduced to writing, and the tria judge followed
the correct procedure in dedling with the question.
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BY THECOURT:  You have found Curtis Giovanni Howers guilty of the crime of
capital murder. You must now dedide whether Curtis Giovanni
Howers will be sentenced to deeth or life imprisonment without

parole.
After each 9de agreed to waive any objections, the trid court sent a note back to the jury saying, "You
should refer to Sentencing Indtruction number 1.
177.  According to Miss. Code Ann. § 97-3-21, "[€]very person who shdl be convicted of capitd
murder shdl be sentenced (g) to deeth; (b) toimprisonment for lifein the State Penitentiary without parole;
or (C) to imprisonment for life in the State Penitentiary with digibility for pardle as provided in Section
47-7-3(1)(f)." Miss. Code Ann. § 99-19-101(1) dates in pertinent part that "[u]pon conviction or
adjudication of guilt of a defendant of capitdl murder or other capitd offense, the court shdl conduct a
Sseparate sentencing proceading to determine whether the defendant should be sentenced to deeth, life
imprisonment without digibility for paradle or lifeimprisonment.” Miss Code Amn. 8 47-7-3(1)(f) States
"[n]o person shdl bedigiblefor parolewhoischarged, tried, convicted and sentenced to lifeimprisonment
under the provisons of Section 99-19-101." The reading of these datutes together indicate that a
Oefendant on trid for capital murder may only be sentenced to deeth or life imprisonment without the
dighility of parale. According to 8 47-7-3(1)(f), thereisno longer the posshility of lifeimprisonment. By
gvingonly the sentending optionsof desth or lifeimprisonment without pardle, thetrid judge properly gave
thejury dl the indructions that were needed. See Pham v. State, 716 So.2d 1100, 1103-04 (Miss.
1998).
178.  ThisCourt has repestedly held that except in habitud offender cases wherealife sentencewould
autometicaly mean life without parole, the parole issue should not be considered by the sentencing jury.

Smithv. State, 724 So.2d 280, 293-94 (Miss. 1998);Bluev. State, 674 So.2d 1184, 1194-96 (Miss.
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1996); Mackbee v. State, 575 So.2d 16, 40-41 (Miss. 1990); Williamsv. State, 544 So.2d 782,
798 (Miss. 1987); Cabello v. State, 471 So.2d 332, 346 (Miss. 1985). In thisgates origind caseon

thisissue, Williams v. State, 445 So0.2d 798, 812-14 (Miss. 1984), this Court held that:

A jury should have no concern with the quantum of punishment because it subverts a
proper determination of the sentencing issue

Referenceto the possibility of parole should the defendant not be sentenced to die are
whally out of place a the sentencing phase of a capitd murder trid for two additiond
reasons.

Frgt, such references inevitably have the effect of inviting the jury to second guess the
Legidature The Legidature has dedared that persons sentenced to lifeimprisonment may
under certain drcumgtances become digible for pardle. Miss. Code Ann. § 47-7-3(1)
(Supp. 1982). It is no more proper for the jury to concern itsdf with the wisdom of thet
legidative determination thenit is for the jury to condder the Legidatures judgment thet
degth in the gas chamber be an authorized punishment for capital murder. Johnson v.
State, 416 So.2d 383, 392 (Miss. 1982).

Second, pardleisnot automeatic. No person sentenced to lifeimprisonment hasany "right”
to padle. Greenholtz v. Inmates of Nebraska Penal and Correctional
Complex, 442 U.S. 1, 11, 99 S.Ct. 2100, 2105, 60 L.Ed.2d 668, 677 (1979); Davis
v. State, 420 S0.2d 262, 263 (Miss. 1983). Allowing argument or tesimony regarding
the posshility of the defendant some day being pardled is in effect inviting the jury to
Speculae how ten years in the futur e the pardle board may exerd<e its legidaivdy
granted discretionary authority. Thiswould introduce into the sentencing proceedings an
"arbitrary factor" proscribed by section 99-19-105(3)(a).
Williams, 445 So.2d at 813 (emphagsin origind). This Court has regffirmed this holding on severd
occasons. See Smithv. State, 724 So.2d 280, 293-94 (Miss. 1998); Bluev. State, 674 So0.2d 1184,
1194-96 (Miss. 1996); Mackbee v. State, 575 So.2d 16, 40-41 (Miss. 1990); Williamsv. State,
544 So.2d 782, 798 (Miss. 1987); Cabello v. State, 471 So.2d 332, 346 (Miss. 1985).
M79. ThisCourt has dso cautioned judges againg making any comments, or giving indructions to the

jury after it retiresto reech averdict. Haynesv. State, 451 So. 2d 227, 231 (Miss. 1984).
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Inthiscasethejury had dreedy been amply indtructed, indeed, morethan amply indructed
in S4. There was no need to further indruct them. While the drcuit judge was
undoubtedly trying to dedl with avexing type of problem asbest he could, we bdievethe

proper response to the jury would have been that they had dready been properly

indructed on this question and to reed their indructions.
| d. Weagreswiththe Court in Haynesin determining thejury inthe case subjudicewasamply indructed
asto the sentencing options. Unlikethetrid judgein Haynes, thistrid judgein the case before ustoday
correctly ingructed the jury to refer back to the indructions which had been previoudy given. Also
pursuant to the gpplicable atutes, thetrid judge properly indructed thejury on the gopropriate sentencing
options Thisissueiswithout merit.

VI. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE

ERROR BY OVERRULING FLOWERS SOBJECTIONSTO THE
OPINION AND HEARSAY TESTIMONY OF JOE ANDREWS.

180. Howers argues that the evidence put on by the prosacution through one of their experts, Joe
Andrews, was based soldy on hearsay.  The State argues the trid court did not abuse his discretion in
admitting the disputed evidence because, as an expert, Andrewsis entitled to rly on hearsay to form his
opinions,
181. Attrid Howersobjected to Andrewstedtifying about the shoeimpresson found a thecrime scene
because he bdieved the andyss was based on hearsay. The trid court overruled the objection and
dlowed Andrewsto tedify regarding the shoe impresson.
182. Andrews, an employee of the Missssppi Crime Lab, was qudified as an expert in the fidd of
forendc microandyss. Asindicated earlier, photographs were taken from the scene which depicted
footprints  From those photographs, Andrews determined the prints were of footweer, or shoe
impressons. After determining the photographs were of footwear impressons, Andrews next compared

the photographs with apar of shoes taken from the defendant. The shoes, a pair of Nike Hight tennis
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shoes, were not condgtent with the type of shoe thet left theimpression & Tardy's. Andrewsthen visted
severd ahletic gores, and found adesignthat wasvery Smilar tothedesigninthe photogrgph. Thedesign
wasfound on apair of Flaahletic shoes
183.  Theshoebox founda ConnieMooreshomewassubmitted to Andrewsand theMissssppi Crime
Lab for the examination for latent prints. After naticing thet the shoebox origindly contained apair of Hla
Grant Hill 11 MID shoes, Andrews suggested the Highway Patrol purchase asmilar par of shoes so thet
they could be compared to the impressions from the scene. An investigator from the Highway Patrol
purchased apair of FHla Grant Hill Olympic athletic shoes. Although the two pair of shoes were different
syles Andrewstedtified the Hlamenufacturer told him"dl of the Grant Hill 11 desgns havethe exact same
out sole pattern.”  Andrews tedtified thet an expert concerning footwear impressions, it is sometimes
necessary to confer with manufacturersto obtain informetion about shoesand shoe solesbecausethereare
S0 many different dyles and 9zes of shoesavailable
184. Andrews then tediified in his expert opinion the type shoe purchasad by the Highway Petral
investigator could not be exd uded ashaving madetheimpressonsa thescene of thecrime. Andrewsdso
tedtified thet the type of shoe which would have origindly been in the shoe box found & Connie Moores
house would have dso made the same type of impression.
185. Miss R. BEvid. 703 dates

Thefactsor datain the particular case upon which an expert basesan opinion or inference

may be those percaived by or made known to him a or before the hearing. If of atype

reasonably relied upon by expatsin the particular fidd in forming opinions or inferences

upon the subject, the facts or data need not be admissblein evidence.
This Court has dlowed evidence, as abass of an expert's opinion, that would othewise be inadmissble

hearsay. Mississippi Valley GasCo. v. Estate of Walker, 725 S0.2d 139, 152 (Miss. 1998). See
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Hull v. State, 687 So0.2d 708, 716-17 (Miss. 1996) (holding Satementsthat expert used to base opinion
on admissble where not offered to prove the truth of the matter assarted); Slay v. Ilinois Cent. Gulf
R.R., 511 So.2d 875, 879 (Miss. 1987) (holding trid court did not err by alowing expert to tedtify about
Satements meade to him in forming his gpinion where satements were nat offered to prove the truth of
meétter asserted).

186. InMorleyv. Jackson Redevelopment Authority, 632 So.2d 1284, 1293 (Miss. 1994), this
Court addressad the issue of "whether the information rdlied on by an expertisadmissblejust by virtue of
hisrdiance onit" in reeching his expat ogpinion. In Morley, this Court hed that the trid court erred by
dlowinginto evidence hearsay datementsusad by an expert wherethe datementswere used not toexplain
the expert'sopinion, but to merdy bolster hisopinion. | d. a 1294. Inmaking itsdecison, the Court rdied
heavily United Statesv. Grey Bear, 883 F.2d 1382, 1392-93 (8th Cir. 1989), whichhddthat "while
awitnessmay rdy oninformation whichisinedmissblein evidence, that does nat give thewitnesstheright
to drcumvent the rules of hearsay by giving datementswhich corroborate hisview." Morley, 632 So.2d
a 1294.

187. However, thisCourt, in Slay, hdd thet thetrid court did not err by dlowing an expert to tegtify
about gatements made by employees of the Illinois Centrd Gullf as part of the bagsfor hisopinion. 511
So.2d at 879. Thetrid judge overruled an djection that the Satements were inadmissible, finding the
tesimony admissble"nat for the purpose of proving the truth of what wastold him, but for the purpose of
showing thet it was told to him, which led him to take cartain other actions,”" such as conducting hisown
tets 1d. ThisCout hdd:

Smply put, hearsay is" an out-of-court Satement, not made under oath and not subjected
to cross-examination, which is introduced for the truth of the matter assarted.” Ellis &
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Williams Miss. Evidence, 8 8-1 (1983). Here, the trid judge properly ruled that
Cope and'stestimony, relating statementsmede by those present & McNamarastest, was
introduced nat to show the manner of McNamards examination, but to explain the besis
for hisown tes of the locomoative. Conssquently, there was no eror.

I d.

188. InWalker, Vdley Gasassted thet if the offered satements had been dlowed into evidence, the
Satements were not hearsay because they were offered to further explain the basis of the expert'sopinion
and not to prove the truth of the matter asserted. 725 So. 2d at 153. Theplaintiffs however, contended
thet the datements if alowed, would have engbled Vdley Gas to present to the jury Satements offered
to prove the truth of the matter asserted. | d. This Court hdd:

[T]hetrid court did not e by refusing to dlow [the expert] to tedtify about the Satement

mede by the unidentified man about the children playing in the abandoned house beforethe

fire because such tesimony would nat go to explain the baas of the expert's opinion but

would be usad to prove the truth of the matter asserted, i.e, that there were children

playing in the abandoned house where the fire ignited. Therefore, the Satements were

inadmissible hearsay and properly exduded by thetrid court.
Walker, 725 So. 2d at 152-53.
189. Inthecasesubjudice, Andrews, asan expert, was qudified to tedtify regarding hisforendctesing
performed ontheFHlaOlympic shoes. However, Andrewswent astep further and testified, based onwhat
was tald to him by the Fla representative, thet if he had performed an andyss on the Fla Grant Hill 11
MID shoes, those, too, would be conggtent with the impressons. This statement does not show that
Andrews was led to other actions because the Fila Grant Hill 11 MID shoes were never tested. This
datement was only offered to prove the truth of the matter asserted-thet the Fla Grant Hill 11 MID shoes
were conggent with the impressons found a the crime scene. We, therefore, find that the tesimony by
Joe Andrews regarding the shoe impressons was basad on hearsay and was erroneoudy admitted by the

trid court.
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VIIl. WHETHER FLOWERSWASDENIED HISFUNDAMENTAL AND
CONSTITUTIONAL RIGHT TOAFAIR SENTENCING HEARING
BY THE SUBMISSION OF THE "GREAT RISK OF DEATH TO
MANY PERSONS' AGGRAVATING CIRCUMSTANCE.

190. Howers next arguesthat by obtaining four sparate indiciments, the State was forced to rely on
the other three victims to prove the aggravating factor of "knowingly created agreet risk of degth to many
persons.” Howers dams tha where the conduct dleged to condiitute "a greet risk of desth to many
persons’ wasthe same conduct that was the subject of other indictmentsfor which the desth pendty isaso
sought, the use of this factor violated the Eighth Amendment, the double jeopardy dause of the Fifth
Amendment and Missssppi law. The Satearguesthet thisparticular daim hasprevioudy been addressed
and rgected by this Court. The State dso assarts thet the lack of objections serves as a procedurd bar
tothisissue. But, as dated above, we will address thisissue under the plain error rule.

A. Whether the Submission of the " Great Risk of Death to Many
Persons' Violated Flowers's Rights Secured by the Eighth
Amendment to the United States Constitution.

191. Howers firg contends that the use of this aggravator violaied his rights under the Eighth
Amendment. Asthe State points out, thisissue was addressed in Flowers | wherewe hdd:

Fndly, we note that one of the aggravators thet the jury found was that Howers created
agredt risk of degth to many people. This Court has dlowed evidence of other crimes
agang other victims during sentencing where this aggravator has been sought by the State
and the proof supported it. See McGilberry v. State, 741 So.2d 894, 925 (Miss.
1999) (robbery case where four murders were committed and where the aggravator of
cregting agrest risk of deeth to many peoplewasgiven and the proof supported). Wenote
however, thet the Didrict Attorney in McGilberry tried dl four murders together. The
Court has dso congdered this same aggravator and rgected it because of the lack of
proof to support the giving of such an aggravator, because the Court Sated "thereisno
evidencethat Porter knowingly crested agreet risk of degth to anyone, other than Brown,
his intended victim." Porter v. State, 732 So0.2d 899, 905-06 (Miss. 1999) (citing
Jackson v. State, 684 So.2d 1213, 1235 (Miss. 1996)). Thus, evidence regarding the
other killingswould havebeenrdevant in the case at bar during sentencing, whereasduring
the guilt phase, dthough some of the evidence is probebly admissble, the overwhdming
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prgudicd evidence regarding the killing of the other three victims was for the mogt part
irdevart and inadmissble The admisson of this irrdevant, inadmissble tesimony and
exhibitswas subgantidly prgudicd to Howers. Therefore, we mudt reverse and remand
for anew trid on guilt and if necessary, sentencing. On remand, if a sentending hearing
becomes necessary, and if the prosecution dleges as one of the aggraveatorsthat Howers
cregted arisk to many people, then evidence regarding the other three killings would be
rlevant & sentencing.

Flowersl, 773 So. 2d at 325.

192. Miss Code Ann. 8 99-19-101(5)(c) providesthat a defendant must have "knowingly cregted a
greet risk of desth to many parsons” "In upholding the aggravator, we have said that to redtrict itsuseto
those aimes where aveary large number of individuds were a risk or to where the safety of those, other
than an intended few, is jeopardized would beto limit the Satute beyond its intended scope””  Snow v
State, 800 So0.2d 472, 493 (Miss. 2001). See Jackson v. State, 672 So0.2d 468, 490 (Miss. 1996)
(finding the aggravator warranted where a defendant stabbed four children and one adullt to deeth, and
inflicted life-threatening ab wounds on two other children); M cGilberryv. State, 741 S0.2d894 (Miss.
1999) (evidence in cgpitd murder prasecution supported jury's finding of aggraveting circumstance of
creding a great risk of degth to many persons, commiitting cgpita offense for pecuniary gain during the
course of arobbery). Therisk mugt beto Someone other than theintended victim. Porter v. State, 732
$0.2d 899 (Miss 1999) (evidentiary bagsinsuffident whereadefendant, hiredtokill thevictim, hid outsde
the doorway of the victim's home and shat him when he came to the door, fleaing afterwards despite the
fact thet there were other personsin the house).

193. Basad on case law and datutes of this Sate, the submisson of this aggravator did not violate
Howerss Eighth Amendment rights. Therefore, this Court finds this issue to be without merit.

B. Whether The Submission of the " Great Risk of Death to Many
Persons' Violated Flowers's Rights Secured by the Double



Jeopardy Clause of the Fifth Amendment to the United States
Constitution.

194.  Howersnext argues the submisson of this aggravator violatied the double jeopardy dause of the

Hfth Amendment. HowerscitesM eeksv. State, 604 So. 2d 748 (Miss. 1992) to support hisargument

that a defendant may not be punished twice based on the same st of facts. But as the State points out,

asmilar argument was addressed and rgected in Wilcher v. State, 697 So. 2d 1087 (Miss. 1997):

Wilcher arguesthat, by having his conviction in the cgpitdl murder of Moore consdered
as an aggravaing drcumdance, the jury wasimproperly reguired to weigh the samefacts
twice againg the mitigating evidence, inviolation of the doublejeopardy dause of the Ffth
Amendment. Wilcher correctly statesthat acapita murder defendant cannot be convicted
of both capitd murder and the underlying feony; the reason being that the defendant
cannot be twice prosscuted for the same actions See Meeksv. State, 604 So.2d 748,
753 (Miss. 1992). By andogy, Wilcher arguesthat the"samedements' or "Bl ockbur ger
" test predudes the introduction of his conviction of the capitd murder conviction of the
second vidim as an aggravator & the santencing hearing on the first murder vicim. See
Blockburger v. United States, 284 U.S. 299, 304, 52 S.Ct. 180, 182, 76 L .Ed. 306
(1932).

Wilcher's andogy does not hold true. In this case, the court is not faced with one action
for which Wilcher could be prosecuted on ether the underlying crime or the capitd
murder. Rather, there are actudly two murder victims- the product of two separae
aimind actions by Wilcher. Even though the same facts surround the murder of eech
vidim, there are undeniably two victims, and two counts of capitd murder aisng from
Wilcher's actions. Therefore, the "same demeants' test does not gpply.

Furthermore, as the Ffth Circuit has observed:

[Clondderaion of other arimes & sentencing does not implicate the
Double Jeopardy Clause because the defendant is not actudly being
punished for the crimes so congdered. Rather, the ather crimesaggravate
hisguilt of, and judtify heavier punishment for, the gpedific crimefor which
defendant has just been convicted. See United States v. Bowdach,
561 F.2d 1160, 1175 (5th Cir. 1977) (rgjecting virtudly identical double
jeopardy argumen).

Sekou v. Blackburn, 796 F.2d 108, 112 (5th Cir. 1986). Wilcher's argument to the
contrary iswithout merit.
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Wilcher, 697 So. 2d at 1105.
195. Basad onthis Court'sholding in Wilcher, we find this sub-issue to be without merit.

C. Whether, under the Prosecution's Own Theory, the Submission of

the" Great Risk of Death to Many Persons' Violated Mississippi
Law.

196. Howersfindly arguesthet the use of the aggravetor violaied Missssppi law. Howerssoldy bases
this argument on astatement made by the prosacutor in dogng argument. The Assgtant Didrict Attorney
Sated:

The Defendant went down to that store for the purpose of seeing Bertha Tardy. Derrick

Stewart had been there two days, and Robert Golden had been there, that was his firg

day. He had no idea those two individuas would be there
Because of thissatement, Howersarguesthe State admitted Howers had no ideatwo of the ather victims
would be in the Sorethet day; therefore, he could not "knowingly create]] agreet risk of death” to anyone
other than Bertha Tardy, hisintended victim.
197. The State aguestha the evidence dearly supports the submisson of this aggravetor. The same
wegpon was used to commit dl four murders, and tesimony linked Howersto thiswegpon. Eyewitness
tesimony placed Howers near the scene of the arime. There was d o evidence that Mrs. Tardy hed
docked Howerss paycheck after an incident regarding some betteries The State argues, and we agree,
that the jury could have inferred Howers ddiberately killed Mrs Tardy and robbed the store.
198. Therewas ds evidence that three other people were killed during the robbery. Howers was a
former employee of Tardy Furniture, 0 hewasaware Bartha Tardy, Carmen Rigby, and other employees
would be present at the store. Because the murders took place while the store was open for business, it

wasdsnlikdy thet cusomerscould havebeeninthegore. All thisevidence supportsthejury'sfinding thet

this aggravated drcumgtance exigted.
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199. Thisaggravaor wasproperly submitted to thejury and did not violae Missssppi law. ThisCourt
finds thisissue to be without meit.
9100. In condudon, the use of the "greet risk of death to many persons’ as an aggravetor in the
sentencing phase of thistrid did not violate Howerss Eighth or Fifth Amendment rights, nor did it violate
Missssppi law. Thisissueiswithout merit.
IX. WHETHER THE TRIAL COURT VIOLATED FLOWERSS
RIGHTS SECURED BY THE EIGHTH AMENDMENT TO THE
UNITED STATES CONSTITUTION AND MISSISSIPPI LAW BY
THE SUBMISSION OF AN ANTI-SYMPATHY SENTENCING
INSTRUCTION.
Howers argues thet the trid court submitted an anti-sympathy indruction to the jury, and thus, committed
reversble eror. The State argues that Howers did not object to thisingdruction, but as sated above, we
will address thisissue under the plain error rule. The State ds0 argues it iswdl-sattled law that, dthough
the jury may nat beingructed to totdly disregard sympethy during ddliberations, thejury may beingructed
asthey were here,
1101. Sentencing Ingruction Number 1 Sated, in pertinent part:
Y oushould condder and weigh any aggravating and mitigeting drcumgtances, as s forth
later in this indruction, but you are cautioned not to be swayed by mere
sentiment, conjecture, sympathy, passion, prejudice, publicopinion, or public
feeling.
(emphasis added). Both Howers and the State citeto King v. State, 784 So. 2d 884 (Miss. 2001). In
King, this Court held:

InBluev. State, 674 S0.2d 1184, 1225 (Miss. 1996), we gpproved anindructionwhich
reed in pertinent part asfollows [Y]ou are cautioned nat to be swayed by mere sentiment,
conjecture, sympathy, passion, prgudice, public gpinion or public feding. "[B]ecausethe
indructiondoesnot inform thejury thet it must disregard intoto sympethy ... theindruction
Isaproper datement of thelaw." | d.
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King, 784 So. 2d at 889. This Court hesdso held that the use of the words "nat to be influenced by
sympathy’" does not mean that thejury isingructed to disregard sympathy. Holland v. State, 705 So.2d
307, 351 (Miss. 1997). See also Ladner v. State, 584 So.2d 743, 759 (Miss. 1991).

1102. Theindruction givenin the case Sub judiceisthe exact indruction uphed inKing and Blue. This
Court finds the indruction was properly given, and thisissue is without merit.

X. WHETHER FLOWERSWASDENIED HISFUNDAMENTAL AND
CONSTITUTIONAL RIGHT TO A FAIR TRIAL BY THE
CUMULATIVE EFFECT OF THE MATTERS ADDRESSED
ABOVE.

1103. Inhisfind assgnment of error, HowersasksthisCourt to reversehiscapital murder convictionand
sentence of deeth based upon the cumulative impact of the errors a histrid. The State argues Al erors
have been refuted with subgtantia authority; therefore, "[w]herethereisnoreversbleeror inany part, ...
thereis no reversble error to thewhole” Doss v. State, 709 So. 2d 369, 401 (Miss. 1996)(quoting
McFeev. State, 511 So0.2d 130, 136 (Miss. 1987)). The State dso contendsthat if thisCourt wereto
find that errors exig, there are no arors subgtantia enough to warrant reversd. "A arimind defendant is
not entitled to a perfect trid, only afair trid.” McGilberry v. State, 741 So. 2d & 924 (citing Sand v.
State, 467 So.2d 907, 911 (Miss. 1985)).

1104. ThisCourt hasreviewed thiscasewith "heghtened scrutiny and hasfound thet the previoudy cited
errorsaoneareaufficent towarrant reversa. Thus, when conddered together, thesearrorsa so have such
acumuldive effect asto require reversa. The cumulative effect of dl of these erorsis dearly the most

subgtantid reason for this Court's reverd of this case. This Court, therefore, finds merit to Howerss

argument on cumulative eror.
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1105. The State had more than ample evidence with which to try itscase againgt Howers. It isthe duty
of the State to provide each defendant with afair trid, not to engage in tactics which mirror " prosscution
overkill." This Court, morethan 100 years ago, lad out asmple roadmap for the prasecution of crimind
Cases
The far way is the sffe way, and the ssfe way is the best way in evary cimind
prosecution. The history of arimind jurigorudence and practice demondrates, generdly,
thet if everyone prosscuted for crime were fairly and fully conceded dl to which heis
entitled, and if dl doubtful advantagesto the Sate were declined, there would be secured
as many convictionsof the guilty, and such convictionswould be succesded by few or no
reversds.
Johnson v. State, 476 So. 2d 1195, 1215 (Miss. 1985) (citing Hill v. State, 72 Miss. 527, 534, 17
So. 375, 377 (1895)).
1106. Notwithdanding the State' s pogition that the fact that this was a circumdtantia evidence case
required the presentation of extensive evidenceto thejury not just on Derrick Stewart, but dso onthe other
threevictimsaswal, the prosecution went far beyond theredlm of admissble evidenceinthiscasein order
to improperly enhancethelikdihood of aconviction of Howersfor the capitd murder of Stewart. Had the
prosecutiononly heeded the 1895 admonition of thisCourt in Hill, and the long-ganding decisons of this
Court regarding admissihility of evidence, it would have greatly increased its chances of having not only a

conviction and santence, but dso an “dfirmed” conviction and sentence.

CONCLUSON

1107. This Court and its members do not function in avacuum. We acknowledge that we cannot begin
to fully understand and gppreciae the extreme grief experienced by family membersand friendsaof not only
Derrick Stewart, but dso Bertha Tardy, Robert Golden and Carmen Rigby, because of these ssnsdess

murders These survivors are dso vidims. Additiondly, thesevidimsmust suffer the pain of knowing thet
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admog seven years dfter these murders, no one stands convicted and punished for these brutd killings
Were we to ignore the Hill admonition to be far -- were we to ignore our well-established and long-
ganding caselaw concerning admissibility of evidence -- wereweto ignoreour decisonin Flowersl| --
were we to ignore our conditutional oaths -- we could Smply turn our heads and affirm Howers' s
conviction and sentence of desth. However, thiswe cannot and will not do.  Wemust do thet which our
dlegianceto thelaw requiresusto do. Accordingly, for the reasons Sated above, this Court reversesthe
judgment of the Montgomery County Circuit Court and remands this case to that court for anew trid
conggent with this opinion.
1108. REVERSED AND REMANDED.

PITTMAN, CJ.,, SMITH, PJ., WALLER, COBB, DIAZ AND GRAVES, JJ,,

CONCUR. McRAE,P.J.,ANDEASLEY,J.,DISSENT WITHOUT SEPARATEWRITTEN
OPINION.

50



